
As shareholder activism 
continues to spread across the 
globe, activists are becoming 
more creative and sophisticated 
in deploying their investment 
strategies to maximise 
shareholder value. 

As part of this trend, we have recently  
seen activists begin to utilise multiple social 
media platforms as part of a comprehensive 
digital strategy for their campaigns. In  
the US, notable examples of social media 
action during the 2017 proxy season included 
Elliott Management’s successful activist 
campaign at Arconic and Pershing Square’s 
proxy contest at Automatic Data Processing. 
Outside the US, Elliott Management used 
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Facebook in its campaign to maximise value 
at BHP Billiton.  

This article discusses the reasons why we 
should expect to see social media usage 
become more prevalent in proxy contests all 
over the world. We also delve into the legal 
considerations for utilising social media in 
proxy solicitations that are conducted in the 
US. It is important to note that the use of 
social media in proxy solicitations outside 
the US will be subject to the laws of the 
applicable local jurisdiction.  

Social media has gained tremendous 
popularity not only as a news source but as a 
means of communicating any type of mass 
messaging with the click of a button. While a 
number of prominent investors have used 
social media for years (e.g. Carl Icahn with 
Twitter), it was only a matter of time before 

other activists followed suit. Today, other 
developments have made social media 
platforms more appealing and accessible to 
shareholder activists.  

Shareholder activists have the ability to 
gain a significant advantage in election 
contests by hitting social media to 
communicate with shareholders and solicit 
votes. Specifically, a shareholder activist can 
embrace social media as follows:

■■ Social media communications  
Brief topical digital communications  
through platforms, such as Twitter  
and Facebook, can quickly and directly 
keep a target audience, including 
shareholders, informed on an ongoing 
campaign and communicate important 
developments in ‘real time’

■■ Links within social media 
communications Links embedded 
within digital communications can drive 
traffic to shareholder activists’ campaign 
websites. These websites, which are now 
commonly used in election contests, 
provide dynamic and impactful  
content, including graphics and videos, 
and help to maximise engagement  
with the target audience

■■ Social media advertisements  
Paid social media advertisements relating 
to an election contest can target an 
audience, including shareholders, based 
on interest in the company, geography 
and other attributes. Such advertisements 
can also ensure that communications will 
be prioritised and not buried beneath 
other posts. Social media advertisements 
can also be deployed in conjunction with 
search engine marketing

■■ Data analytics Data analytics  
can allow shareholder activists to 
measure interest in particular content 
viewed on social media platforms and 
help them refine their communications  
to optimise results

For less digitally savvy activists, who 
wouldn’t know the difference between a 
Tweet and a Snap, there are now advisors 
who specialise in building digital and social 
media platforms for activist campaigns.

It behoves shareholder activists to utilise 
social media in their election contests as  
there is a strong likelihood their targets will 
already be able to do so through existing 
social media capabilities. Publicly traded 
companies are increasingly using social 
media platforms on a regular basis as part of 
their ordinary-course marketing strategies 
and investor relations efforts. As a result, 
many companies are already well-positioned 
to leverage an established digital and social 
media presence, as well as knowledge of  
their shareholder base, to help solicit votes in 
proxy campaigns. This requires shareholder 
activists to make up ground to build a social 
media presence and compete for the attention 
of a large audience of social media users.

A few examples of social media 
communications by high-profile activist 
shareholders are included (above right)  
for reference.

Addressing concerns
In the US, shareholder activists and 
their legal counsel are becoming more 
comfortable utilising social media in proxy 
contests from a compliance standpoint.  
Most of the disclosure and anti-fraud 
provisions of the US proxy rules applicable to 
shareholder communications were enacted 
well before the advent of social media, 
initially raising questions and concerns 
regarding the applicability of these rules to 
various forms of digital communications. 
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All soliciting materials must be filed  
with the SEC no later than 5:30pm Eastern 
time on the date they are first disseminated 
to shareholders. This filing requirement 
applies to the text of any social media  
posts or advertisements. Transcripts of  
any audio or video content used in a 
solicitation must also be filed.

In our experience, the process for 
preparing and formatting an SEC filing 
disclosing the content of solicitation 
materials often takes longer for 
graphic-intensive communications and 
audio or video content that is required to be 
transcribed. As a result, shareholder 
activists and their legal counsel must 
coordinate closely to ensure that these  
types of soliciting materials are timely filed. 
Experienced shareholder activists and  
their counsel have become particularly 
adept at responding to events in ‘real time’ 
during the course of a proxy campaign 
utilising social media while acting quickly 
to satisfy this strict filing requirement.

The SEC rules generally prohibit any 
solicitations unless the person solicited  
is or has been furnished with a proxy 
statement containing the information 
required under the federal proxy rules.  
There is an exception to this rule under 
Exchange Act Rule 14a-12(a) that permits 
solicitations made before a proxy statement 
is furnished to shareholders if any such 
written communication includes a legend 
containing the following information:  
(i) specified information regarding the 
participants in the solicitation, or a 
prominent legend advising shareholders 
where they can obtain that information;  
and (ii) a prominent legend advising 
shareholders to read the proxy statement 
when it is available and that they can  
obtain the proxy statement, and any other 
relevant documents, for free at the SEC’s 
website, and describing which documents 
are available for free from the participants.

The Rule 14a-12 legend can become 
lengthy, especially when there are  
numerous participants in the solicitation. 
The requirement to include lengthy  
Rule 14a-12 legends in social media 
communications could be problematic  
as a result of the particular social media 
platform’s applicable space and character 
constraints (e.g. Twitter’s 280-character 
limitation). These technical constraints  
could make the legend obtrusive or 
impossible to include in full.

The SEC addressed this particular 
complication in an interpretation  
of Rule 14a-12 first published in 2014.  
In that interpretation, the SEC acknowledged 
that limitations on the number of  
characters or amount of text that may  
be included within a social media 
communication may make the inclusion  
of the Rule 14a-12 legend impossible.

Many companies are 
already well-positioned to 
leverage an established 
digital and social media 
presence... This requires 
shareholder activists 
to make up ground and 
compete for attention
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However, guidance from the US Securities 
and Exchange Commission (SEC) regarding 
the applicability of the proxy rules to 
communications through social media  
and digital platforms has assuaged  
concerns regarding inadvertent proxy  
rule violations. Constant dialogue and 
coordination between shareholder activists 
and their legal counsel is still strongly 
recommended to ensure continuous 
compliance with SEC rules or the rules  
of the applicable local jurisdiction for  
proxy contests outside the US.  

The US has strict rules governing the 
‘solicitation’ of proxies. The SEC broadly 
defines solicitation to include the furnishing 
of any communication to shareholders  
under circumstances reasonably calculated 
to result in the procurement, withholding  
or revocation of a proxy, subject to  
certain exceptions.

In the context of the solicitation rules,  
the term ‘communication’ is interpreted 
broadly and covers electronic 
communications made over social media 
platforms. As a result, social media posts  
and advertisements generally are subject  
to the same rules as traditional written 
communications, such as press releases, 
letters and newspaper advertisements.



In those instances, the SEC stated  
that it would not object to the use of a 
hyperlink to the Rule 14a-12 legend that 
prominently states that important or 
required information is provided through 
the hyperlink. From a technical standpoint, 
compliance is achieved by styling the 
hyperlink as ‘important information’  
or ‘SEC legend’. Posts on social media 
platforms that do not have such limitations 
must include the full legend.

In our experience, the technical  
issues created by the applicability of  
the Rule 14a-12 legend to social media 
communications typically do not arise as 
shareholder activists infrequently take  
their campaigns to social media platforms 
prior to filing a definitive proxy statement. 
This is a strategically driven approach  
that will likely evolve as the use of social 
media in activist situations becomes  
more commonplace. Nevertheless, there  
is precedent for shareholder activists  
relying on the SEC’s interpretation to  
utilise social media prior to filing a  
definitive proxy statement.

Cautionary legends
A trickier question counsel to shareholder 
activists have grappled with is the 
applicability of the SEC’s interpretation  
to social media advertisements and search 
engine marketing. By their very nature, the 
character and spatial limitations associated 
with most social media advertisements  
and search engine marketing make the 
inclusion of a legend impossible.

For a conventional newspaper or magazine 
advertisement, where sufficient space always 
can be purchased, having enough room to 
insert the requisite legend is not a practical 
concern. However, for advertisements on 
social media platforms and search engine 
marketing that would be otherwise 
effectively off-limits prior to the filing of a 
definitive proxy statement due to the 
inability to include the full legend, a 
reasonable argument can be made that the 
SEC should permit the advertisement with a 
hyperlink to the legend.

The following statements are strictly 
prohibited under the anti-fraud rules:  
(i) predictions as to specific future  
market values; (ii) statements directly or 
indirectly impugning character, integrity  
or personal reputation, or directly or 
indirectly making charges concerning 
improper, illegal or immoral conduct or 
associations, without factual foundation; 
and (iii) claims made prior to a meeting 
regarding the results of a solicitation.

The anti-fraud rules also extend to  
third party information re-transmitted, 
linked to or otherwise endorsed in the 
shareholder activist’s communications. 
Therefore, shareholder activists are  
often advised to refrain from hyperlinking  
to third party websites and to exercise 
caution when taking any other action  
that can be considered as an endorsement  
of third party content.

The rules discussed above apply to  
proxy solicitations conducted in the US. 
Proxy solicitations outside the US will  
be subject to the rules of the local 
jurisdiction. Because the use of social  
media platforms by shareholder activists  
has been more prevalent in the US than  
in foreign jurisdictions, the applicability  
of the proxy rules of the foreign jurisdiction 
to social media may be uncertain and not  
as well developed as in the US. Nevertheless, 
as long as the global shareholder activism 
phenomenon continues to grow, we  
expect to see activists around the world 
expand their use of social media to 
communicate with shareholders. 
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GETTING HEARD
ON SOCIAL MEDIA 
SEC guidance on proxy 
solicitation will help 
activists to communicate

As long as the global 
shareholder activism 
phenomenon continues 
to grow, we expect to see 
activists around the world 
expand their use of social 
media to communicate 
with shareholders
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Solicitations utilising social media  
are also subject to the anti-fraud provisions 
of the proxy rules. These anti-fraud  
rules prohibit any solicitation containing  
any statement which, at the time and  
in the light of the circumstances under 
which it is made, is false or misleading  
with respect to any material fact, or  
which omits to state any material fact 
necessary in order to make the statements 
therein not false or misleading.


