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The Big Picture
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• Advertising is subject to federal and state requirements 
governing how products can be advertised. 

• Examples:  FTC Act, Food, Drug & Cosmetic Act.

• Requirements apply regardless of marketing channel or method.

• Advertisers are responsible for claims they make in 
advertisements, and those made by influencers and advertising 
agencies.

• Influencers and agencies can also be liable for deceptive 
representations if they contribute to the preparation or 
distribution of the advertising, or know about the deceptive 
claims.

• Disclosures must be clear and conspicuous – the 4 Ps.

• Advertiser and influencer cannot infringe the intellectual 
property rights of third parties, such as the use of trademarks, 
copyrights and rights of publicity.
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Who can challenge advertisements?
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Advertisements can be challenged by:

• Federal or state regulators; self-
regulatory bodies.

• Competitors.

• Consumers (including in class actions).
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Section 5 of the FTC Act
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• “[U]nfair or deceptive acts or practices in or 
affecting commerce are declared unlawful” 
(15 U.S.C. Sec. 45(a)(1)).

• Is the claim likely to mislead a reasonable 
consumer?

• Are the claims substantiated?

• Can the consumer reasonably avoid the injury?

• Generally viewed from the reasonable consumer’s 
perspective.
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Key Points About Endorsements 
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• Must reflect honest opinions/experience of 
endorser.

• Bona fide user.

• Cannot be an express/implied representation 
that would be deceptive if made by advertiser.

• Material connection must be either obvious or 
disclosed.
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FTC Enforcement Policy / Guidelines
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• Disclosure obligations apply regardless of the 
platform, irrespective of space limitations.

• Tweets should begin with “ad” or #ad or include 
“Sponsored,” or “Paid Ad.”

• Disclosure must be made on ALL pages, posts, links, 
appear throughout videos.

• Disclosures must follow the 4P’s

– Prominence: big enough to read?

– Presentation: understandable?

– Placement: will it be seen?

– Proximity:  close to the claim at issue?
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How Do you Disclose a Material Connection Between 
the Advertiser and the Influencer?
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FTC has stated that any material connections between brands and influencers 
must be disclosed:

• Hired as influencers

• Employees

• Paid

• Provided discounts

• Provided free products

• Received an incentive (e.g. entry into a sweepstakes)

The disclosures need to be "clear and conspicuous."  #sponsored; #ad; 
#sweepstakes

• Up front on blog itself not just in headers 

• Disclosed numerous times if videos are lengthy

• At the beginning of a tweet

• “Promoted by” is not enough!
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Why Should You Care?
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• Liability for express and implied claims made 
by advertiser and the influencer.

• Liability for influencer and advertiser’s failure 
to disclose material connection.

• Tarnishing of reputation.
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This video is sponsored by Warner Bros.

No one reads this far into the description…

what are you doing snooping around…
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In re Warner Bros. Home Entertainment
• Influencer  marketing campaign for the video game 

Middle Earth: Shadow of Mordor.

• Influencers paid hundreds to tens of thousands of dollars, 
given free advance-release version of the game, and told 
them how to promote it. 

• Warner Bros. did not tell influencers to include 
sponsorship disclosures clearly and conspicuously (instead 
telling them to disclose “below the fold”), and required 
the influencers to promote the game in a positive way and 
not to disclose any bugs or glitches they found. 
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In re Warner Bros. Home Entertainment
CONSENT ORDER

• Warner Bros. barred from failing to make disclosures that 
content is sponsored, and misrepresenting that the 
reviews and gameplay videos, are the objective, 
independent opinions of video game enthusiasts or 
influencers.

• Warner Bros must educate influencers on sponsorship 
disclosures, monitor influencer videos, and terminate or 
withhold payment from influencers or ad agencies for 
non-compliance. 

14



3991160-2

FTC v. Lord & Taylor: Fashion Faux 
Posts
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• Lord & Taylor signed a contract with 
Nylon to run an article about L&T’s 
Design Lab collection featuring a 
picture with a particular paisley dress.

• Also paid Instagram influencers to post 
picture with dress with specific 
hashtags -- #Designlab -- but no 
express disclosure of connection.

• FTC charged L&T with misrepresenting 
that Instagram images were 
independent statements.  Failed to 
disclose that L&T sponsored the 
influencers and the Nylon article.   
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L&T FTC Settlement 
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• Lord & Taylor prohibited from 
misrepresenting that paid commercial 
advertising is from an independent or 
objective source. 

• Also prohibited the company from 
misrepresenting that any endorser is an 
independent or ordinary consumer.

• Any unexpected material connection 
between the brand and any influencer or 
endorser must be disclosed.
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Fit Tea
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“News” or Sponsored Ads?
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ADT Order
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• The order:

– Prohibits ADT from misrepresenting that any discussion or 
demonstration of a security or monitoring product or 
service is an independent review provided by an impartial 
expert.

– Requires ADT to clearly and prominently disclose, in 
connection with the advertising of a home security or 
monitoring product or service, a material connection, if 
one exists, between an endorser and the company.

– Requires the company to promptly remove reviews and 
endorsements that have been misrepresented as 
independently provided by an impartial expert or that fail 
to disclose a material connection between ADT and an 
endorser.
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Joyus (May 2016)
• Joyus and People Magazine jointly produced a series of videos called 

“Stuff We Love” which described products that are sold by Joyus on 
their platform. 

• NAD expressed concern that consumers may view a “Stuff We Love” 
video as representations of independent opinion of People Magazine.

• Recommended that Joyus modify the page to disclose that “Stuff We 
Love” is a shopping page, and that the videos are shopping videos. 

23
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Nutrisystem asked consumers to post their real results 
“after” pictures on Pinterest.

Claims Have to Be Supported by Evidence
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1. Embrace disclosure. 
2. When in doubt, disclose, and do so prominently.
3. Be authentic, honest, and not misleading.
4. Don’t have influencers do what brand itself cannot do.
5. Establish influencer guidelines.
6. Monitor compliance and address noncompliance.
7. Be smart and mindful. If in doubt, do not post it.
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Questions & Answers

Alustigman@olshanlaw.com
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