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Attorney-Client Privilege

PE and the Crime‑Fraud Exception: How the
KKR Investigation Reshapes the
Attorney‑Client Privilege
By Derrelle M. Janey, Olshan Frome Wolosky LLP

In connection with ongoing criminal litigation, the U.S. District Court for the District of Columbia
authorized the DOJ to review documents that the DOJ alleged had been intentionally withheld by
KKR from government antitrust regulators and enforcers. Notably, among the documents KKR was
ordered to provide to the DOJ were communications between the PE firm and its lawyers at
Kirkland & Ellis. For many in-house counsel and compliance officers at PE sponsors, the DOJ’s abil-
ity to obtain a court order permitting review of otherwise confidential, attorney-client privileged
communications was a moment for pause.

The court order highlights the risks posed when the DOJ can credibly argue that attorney commu-
nications and work product should be produced under the crime-fraud exception to the attorney-
client privilege doctrine. The DOJ’s argument may be particularly compelling upon proof that cer-
tain documents likely reveal evidence of a crime, or when documents required to be produced were
withheld intentionally as part of an alleged scheme to defraud either the legal process or the court
itself.

This article details relevant elements of the ongoing KKR investigation; the operative tenets of the
crime-fraud exception to the attorney-client privilege; and the potential implications of the court
order for M&A due diligence, fund governance, regulatory compliance and fiduciary obligation
management.

See “Understanding the Fiduciary Exception to Attorney-Client Privilege” (Oct. 19, 2023).

KKR Investigation

Under U.S. law, federal antitrust authorities must be notified of all mergers and acquisitions that
meet certain thresholds pursuant to the Hart-Scott-Rodino Antitrust Improvements Act of 1976
(HSR Act), and companies must wait 30 days after filing such notice before closing the related
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transaction. The DOJ’s investigation is focused on the accuracy and completeness of KKR’s merger
filings under the HSR Act.

The DOJ alleged that KKR intentionally withheld internal records that would have shown the firm
was either aware of the anti-competitive implications of its M&A activity and/or submitted materi-
als that misled enforcers on this point. The DOJ sought an ex parte order – i.e., a temporary emer-
gency court order in federal court that does not require advance notice to the other party – asking
the district court to issue a court order commanding KKR to produce certain materials, including
otherwise attorney-client privileged communications. In its submission, the DOJ stated that KKR
should not be provided with advance notice because doing so might hinder the government’s inves-
tigation. In this instance, the DOJ’s argument succeeded.

For PE sponsors, the significance extends beyond the immediate facts. The case underscores how
regulatory compliance failures – particularly those involving intentional document withholding or
misrepresentation to government agencies – can strip away the protections upon which in-house
counsel and external advisors typically rely.

Crime‑Fraud Exception

The attorney client privilege is the oldest of the privileges for confidential communications under
common law. It is designed to promote unfettered communication between attorneys and their
clients so attorneys can give fully informed legal advice. Nonetheless, lawyers might not have in-
sight into their clients’ full intentions. Also, sometimes clients reject legal advice based on their own
perspective about the law, or otherwise reduce legal risks to a mere component of a broader busi-
ness calculus. Consequently, unfettered communication between lawyers and their clients can raise
practical problems for both parties.

See this two-part series on preserving privilege for in-house counsel: “Communications and
Common Issues” (Jun. 1, 2021); and “Internal Investigations and Depositions” (Jun. 8, 2021).

Overview

The policy interests supporting protection of the attorney-client privilege do not exist when the
communications or advice are intended to further the commission of a crime or fraud, which is
known as the crime-fraud exception. Courts have enforced the position that the crime-fraud ex-
ception strips the attorney-client privilege from attorney-client communications that relate to
client communications in furtherance of contemplated or ongoing criminal or fraudulent conduct.
When the privilege is stripped away via the crime-fraud exception, the unfettered legal advice could
be used as a weapon against the client by an adverse party in litigation.

Of course, few lawyers are willing to actively participate in a scheme by their clients to defraud.
Moreover, external counsel increasingly have protocols to try to detect whether their legal advice is
being used in an inappropriate manner. Nonetheless, the crime-fraud exception applies even if the
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attorney unintentionally assisted in the efforts and is unaware that its advice is sought in further-
ance of a crime or fraud. Accordingly, respondents have argued to no avail that to be “in furtherance
of the fraud” it must be shown that the client consulted with its legal counsel to “assist” in the with-
holding of documents, for example.

Applicable Adversaries

It is important to note that the crime-fraud exception is not limited to the DOJ acting in a criminal
investigation but can also be pursued by a private party in civil litigation. The crime-fraud exception
might apply in the discovery phase of a case when a party shows that its adversary intentionally
withheld material, and it can be inferred from the record of the case that the conduct was repeti-
tive. Such an application could, for example, be made by a private party litigating a merger post-
closing.

Discovery is a court-sanctioned and managed process. Abuse of discovery, such as intentional with-
holding of documents in a civil litigation, can be deemed a fraud on the court. The attorney-client
privilege does not protect communications in furtherance of an intentional effort that undermines
the adversary system itself. Courts have applied the crime-fraud exception when a party’s actions in
civil discovery are found to be “calculated and purposeful litigation misconduct.”

When a court applies the crime-fraud exception, then a client can be asked questions about com-
munications with its attorney, including discussions that might stem from written communications.
Further, the attorney can be questioned about similar topics. In other words, discussions between
counsel and a PE firm about an acquisition – at any stage of the acquisition process – could become
part of the litigation record.

Work Product

If successful, an adverse party is not limited to mere communications (e.g., emails) between the
client and the attorney. Rather, work product – often the objective manifestation of legal advice –
falls within the orbit of the crime-fraud exception. Courts have consistently held the view, for ex-
ample, that work product consists of materials:

that are documents or tangible things;
that were prepared in anticipation of litigation; and
that were prepared by or for a party, or by or for their representative.

In other words, work product might be materials (e.g., internal memos or notes) developed by the
attorney in anticipation of or in the context of actual litigation. Further, work product might also
encompass memoranda or notes developed by the client itself directly or indirectly at the direction
of the lawyer in anticipation of or in relation to actual litigation. In the context of complex civil liti-
gation, the universe of applicable materials could be considerable. As a result, the exposure of infor-
mation via the crime-fraud exception could be overwhelming to firms.
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See “How Fund Managers Can Maintain Work Product Protection During Investigations After the
Herrera Decision” (Feb. 22, 2018).

Risk Mitigation Tactics

The KKR situation is a high-stakes case where the DOJ is pursuing a defining enforcement action
against a global PE firm. KKR itself takes the matter seriously, reporting in its February 2026 annual
report that any settlement of the case could involve “significant monetary penalties and/or other
possible remedial measures.”

Accordingly, it is unsurprising that the DOJ has targeted the relationship between KKR and its
counsel under the crime-fraud exception, including the questions posed to the lawyer by the client.
The practical implications, however, are potential game changers for the approach that GCs of PE
sponsors and their outside counsel might take going forward as to client communications, docu-
mentation practices and compliance risk management.

See “How In‑House Expertise Can Help Outside Counsel” (Feb. 23, 2023).

Offer Objective Legal Guidance

Documentation practices should meaningfully take into account and reflect the potential conse-
quences of information exposure under the crime-fraud exception. It is essential for both in-house
counsel and external counsel to be mindful and thoughtful about the specific legal advice rendered.
Often, clients require answers to particular questions, such as:

What is required to report to the government under this regulation?
What are the implications of this potential acquisition given two other acquisitions we have
made in the same vertical market?
What are potential approaches for addressing labor and union issues in relation to this poten-
tial target?

The first objective is for lawyers to understand the context of the client’s question and then render
informed legal advice. Here, informed legal advice means counseling based on legal precedent, ex-
perience and the law itself, including candid advice about regulatory risks, compliance obligations
and the boundaries of permissible conduct.

However, under pressure, the response to the client’s question might be reduced to the lawyer
merely articulating a “fighting” position to help achieve the client’s desired business outcome.
Documents that memorialize and reflect the latter might tend to lend credence to an adversary’s
argument that the lawyer was merely an instrument in the client’s intentional misconduct under the
crime-fraud exception.
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See “Importance of In‑House Counsel Discerning Their Client and Managing Evolving
Attorney‑Client Privilege Issues (Part One of Two)” (Jun. 21, 2022).

Perform Privilege Training

Aside from content control over client communications, counsel should review the attorney-client
privilege and work product doctrine to determine what communications should exist and/or be
sent to the client. Counsel experienced in and knowledgeable about the crime-fraud exception and
other challenges to legal privileges should have priority in developing client communications.

Often, less experienced lawyers, for example, might be aware that materials in anticipation of litiga-
tion or in actual litigation might be stamped “work product.” However, those junior attorneys might
not know that the work-product privilege is a qualified privilege that can be challenged relatively
easily. In that scenario, perhaps the document should not have been memorialized as an initial
matter.

See our two-part series on compliance training: “SEC Expectations and Substantive Traps to Avoid”
(Mar. 15, 2022); and “Who Conducts the Training and Five Traps to Avoid When Providing Training”
(Mar. 22, 2022).

Align In‑House and External Efforts

The documentation practices of the client’s in-house counsel should be compatible with those of
their outside litigation counsel. Although the DOJ sought and obtained communications between
KKR and its outside counsel, a question emerges as to whether the KKR legal department main-
tained documentation controls that Kirkland & Ellis did not as to its client. Were similar documents
obtained by the court’s order that were maintained by in-house counsel at KKR? Regardless, the
discipline of documentation practices managed in-house should extend to outside counsel to help
mitigate the exposure that might be rendered under a successful crime-fraud exception
application.

Conclusion

The KKR case signals a critical inflection point for PE firms and their counsel. The crime-fraud ex-
ception is no longer a theoretical risk but an operational reality that demands immediate reassess-
ment of how legal advice is documented, communicated and preserved. PE firms that do not adopt
practices to mitigate the risks of having their attorney-client privilege stripped by the crime-fraud
exception could face material exposure in both government investigations and post-closing civil lit-
igation, with consequences extending to fund performance and regulatory standing.

See “GCs’ Increasingly Critical Role in Managing Risk and Ensuring Compliance” (May 1, 2025).
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Derrelle M. Janey is a partner in the New York office of Olshan Frome Wolosky LLP. His practice fo-
cuses on white-collar criminal defense; securities; financial services; and healthcare litigation and
complex commercial disputes. He advises and defends broker-dealers, investment advisers, hedge
funds and other market participants in matters involving allegations of securities fraud, fraud-based
financial conspiracies and other complex financial schemes. He regularly represents high-profile indi-
viduals and companies facing criminal, civil and regulatory exposure, including white-collar prosecu-
tions; SEC investigations and enforcement actions; and complex civil disputes.


