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New NLRB GC Likely To Prioritize Efficiency Over Policy Shifts
By Michael Passarella (March 20, 2026, 4:28 PM EDT)

After operating without a quorum for nearly a year, a historic gap that contributed to a 500- -
case backlog, the National Labor Relations Board is now back in business, armed with a new
general counsel and a mandate to clear its docket. On Feb. 27, the same day the

board formally reinstated the joint employer rule from President Donald Trump's first term,
general counsel Crystal Carey issued her second memorandum.[1]

These memoranda have provided the clearest picture yet of how she intends to run the
agency: with a focus on operational efficiency, moving cases more quickly and early
resolution — not on sweeping policy change.

Michael Passarella

The Memos

Carey issued her first memorandum on Jan. 28, three weeks after being sworn in. In Memo 26-02, she
set the tone for her tenure. Among other items, Carey identified her top priority as clearing the growing
backlog of cases before the board.

In 2025, the board lacked a quorum for roughly 11 months, dealt with significant employee departures
and, like almost all federal agencies, endured a 43-day pause in operations due to the government
shutdown. Board member James Murphy testified before Congress that approximately 500 cases were
awaiting resolution as of October alone.

Consistent with her pragmatic goal to clear the case backlog, Carey indicated that she intended to "issue
guidance on operational focused topics such as case processing, settlements, and remedies all aimed at
achieving consistent, fair and prompt resolution of charges across the Agency."[2]

On Feb. 27, Carey released Memo 26-03, in which she provided additional guidance. She signaled her
intention to continue many protocols set forth by her predecessor, former acting general counsel
William Cowen.

This included protocols that he advanced in Memo 26-01, his final memorandum in December, in which
he set forth requirements for charging parties to timely and expeditiously, i.e., within two weeks of case
docketing, submit certain case evidence — including potential case witnesses and summary of their
potential testimony — before nonpriority cases would be assigned to board agents for further
investigation.



Carey, like Cowen, believes that this evidentiary gating function will promote greater efficiency in case
management and avoid overly burdensome investigations or document requests. Carey announced that
the board will continue its new practice of not issuing a request for evidence letter until it is satisfied
that the initial evidence is sufficient to support the claim, and that such letters will be "specific, relevant,
and confined to what is necessary to make a determination on the merits of the case."[3]

Memo 26-03 also confirmed that investigative practice changes announced under Cowen would
continue. Importantly, investigators are instructed to request evidence from a charged party only after
the charging party has presented its own evidence, and only if that evidence suggests that a potential
violation exists.

Requests for an employer's entire employee handbook, a practice that frequently led to allegations
about rules that were never originally challenged, are now disfavored. If only a single rule is at issue,
only that rule should be requested.

The memorandum similarly scales back the use of injunctive relief requests under Section 10(j) of the
National Labor Relations Act, directing that such inquiries be made only when a threshold review of the
charging party's materials suggests that injunctive relief may actually be warranted.

In another signal of the focus on quicker case resolution, Memo 26-03 also emphasized that the NLRB
"advocates for the resolution of cases through settlement rather than litigation whenever feasible."
Carey also promised that the board would ease the necessity of enhanced remedies in many situations
to ensure that settlements remain focused on lawful and practical resolutions, streamlining case
handling and supporting the agency's commitment to consistent enforcement of the National Labor
Relations Act.

The emphasis on early settlements in both memoranda is a sign that Carey appears to be committed to
moving cases forward efficiently.

Carey's first two memoranda were also, and perhaps more, notable for what they did not include,
namely a list of cases or topics in which she is particularly interested in seeking reconsideration, and
requiring charges implicating such cases and topics to be submitted to the NLRB's Division of Advice.

In Memo 26-02, Carey correctly pointed out that such mandatory submissions to advice memoranda,
which require regional offices to submit certain categories of cases or legal issues to the Division of
Advice for review and authorization before proceeding, had practically become a standing operating
procedure for newly minted general counsel, whether appointed by Republican or Democratic
presidents.

Her stated rationale for not advancing such an agenda was that the ever-changing shift in priorities,
coupled with inconsistency in case processing, enforcement and settlement approval, was contributing
to the growing buildup of cases. Memo 26-03 confirms this approach, identifying specific issues —
including financial penalties for lost opportunity to bargain, employer prediscipline bargaining
obligations and restrictions on employee use of employer communication platforms — that she will not
seek to reopen.

What This Means for Employers and Unions

While employers may be disappointed that Carey has not set a focus on targeting certain decisions for



reconsideration from President Joe Biden's era, they are likely pleased that she is continuing the early
evidence requirements that were put in place by Cowen, and likely appreciate her emphasis that
information requests should be narrow and targeted.

They are also likely encouraged by her belief that pursuing cases involving the mere maintenance of a
company's potentially unlawful policies or handbook rules, without demonstrating actual impact, would
not be "an efficient use of our already limited Agency resources."[4] Such cases have traditionally
frustrated the employer community.

Viewed more broadly, Carey's memos suggest a shift toward a more streamlined enforcement
approach, with greater emphasis on early case evaluation and more focused investigations. This may
reduce uncertainty around the scope of some matters while placing increased importance on the initial
factual record developed by the parties.

Both employers and unions have viewed the backlog and the agency's operational inefficiency as
problematic in recent years. Viewing Carey's first two memoranda together, if her stated goal of
improving operational efficiency is achieved, all practitioners will be well served by the early agenda set
by the new general counsel.

Further, all parties should familiarize themselves with, and adhere to, the board's updated docketing
protocol and present evidence in a timely manner. The general counsel also advised charged parties to
provide helpful evidence before it is requested, stating that "doing so may assist the board agent in
achieving a quicker determination on the case — a recommendation for dismissal, a potential
settlement with more favorable terms, or a merit finding."[5]

With a clear focus on moving cases along, if there is good documentation supporting a party's position,
they should consider getting such information to the board agent sooner rather than later.

Conclusion

Carey's early memoranda reflect a deliberate shift away from headline-driven policymaking and toward
restoring the board's operational functionality. Rather than reopening settled doctrinal debates, her
focus is on clearing the backlog through early case evaluation, narrower investigations and an increased
emphasis on settlement.

For employers and unions alike, the practical message is clear: The initial evidentiary showing will matter
more than ever, and parties that present focused, timely and well-supported submissions are likely to
benefit from quicker and more predictable outcomes. As the board works to regain its footing,
practitioners should expect a more disciplined enforcement environment, one that rewards preparation
and efficiency over prolonged litigation.
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