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Rights of first refusal (ROFRs) in 
real estate transactions are common, 
as is the litigation surrounding them.  
One of the reasons for the frequency 
of litigation is that, if not thoughtfully 
and carefully drafted, ROFRs can be 
broader reaching than intended and 
can obstruct future deals.

 The recent Clifton Land Company 
LLC v. Magic Car Wash LLC Third 
Department case illustrates some 
of these challenges. Clifton Land, 
a company that was in the car wash 
business, had negotiated a ROFR 
on property improved by a car wash 
giving it the right to purchase the 
property “on the same terms as set 
forth in the third party offer.”   The 
owners of the property sought to 
sell the property to a third party who 
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owned a car wash across the street, 
and made the proposed transaction 
subject to a restriction on the use of 
the property preventing it from being 
used as a car wash for a period of ten 
years.  Clifton Land sought to enforce 
its ROFR without being subject to 
this restriction.  The court found that 
the ROFR was enforceable and not 
subject to the use restriction noting 
that the restriction was targeted to 
prevent the plaintiff from exercising 
its ROFR.  The owners and third party 
buyer had not tried to ignore the ROFR 
but, rather, had tried to work around it 
by making it undesirable to the ROFR 
beneficiary.   More carefully drafted 
limitations on this ROFR right may 
have provided the owners with greater 
freedom to transact.  

We have seen similar challenges 
with ROFRs that were not well con-
ceived at the time they were adopted.  
We represented a lender in a recent 
financing who negotiated a ROFR 
on a to-be-constructed building of 
the borrower in connection with the 
loan for the acquisition of the land.  
The borrower was happy to agree to 
the ROFR provisions at the time of 
closing the loan but was less happy 
when it came time to refinance the 
loan with a new lender and that 
new lender wanted the ROFR re-
moved.  As drafted, the ROFR was 
a stand-alone agreement operating 
independent of the loan.  In the end, 
the borrower paid additional consider-
ation to obtain a release of the ROFR 
from the lender in order to proceed 
with the refinancing transaction.  Had 
the ROFR been limited in duration 
to the repayment of the financing or 
otherwise more carefully limited, the 
borrower may have had an easier time 
negotiating the refinancing. 

Both of these scenarios illustrate 
that ROFRs create deal friction for 
new deals, but also illustrate the 
more subtle point that ROFRs are 
often not given their due attention 
and properly limited (whether tem-
porally or substantively) at the time 
of original execution.  Parties should 
think twice before readily agreeing to 
ROFR provisions, and take the time to 
carefully draft the provisions to avoid 
ambiguities and to avoid giving undue 
leverage to the ROFR beneficiary to 
obstruct future deals.  

Bryan Anderson and Thomas Kearns are 
real estate lawyers with Olshan Frome 
Wolosky LLP, New York, N.Y.

NEW YORK, NY  Bohemia Realty 
Group,  a full-service real estate 
brokerage specializing in the sale 
and leasing of residential and com-
mercial properties in Upper Man-
hattan and the Bronx, as well as the 
greater New York City area, grew 
more than 25% in the first quarter 
of 2019, according to Jon Goodell, 
co-founding principal. With two of-
fices in Upper Manhattan, comprising 
a Harlem office at 2101 Frederick 
Douglass Blvd. (113th/114th Sts.) and 
3880 Broadway (161st/162nd Sts.) in 
Washington Heights, the firm has 133 
licensed sales agents, up from 106 
agents in December 2018. In addition, 
Bohemia now has one of the largest 
numbers of exclusive listings in Upper 
Manhattan, by market share.

Bohemia Realty Group 
grows 25% in Q1 2019
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NEW YORK, NY Marcus & Millichap has 
been selected to exclusively represent 
36 Walker Street Properties LLC in 
the sale of 36 Walker St., according 
to John Krueger, regional manager of 
the firm’s Manhattan office. 

Marcus & Millichap 
agent for 36 Walker St.
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