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Introduction
New York’s Commercial Division and the Delaware 

Court of Chancery are each niche forums hearing only 
business disputes. If given the choice—which is better 
a forum for your litigation matter? As with most things 
litigation, the answer is, “it depends.”  

I’ve been a litigator for my entire 20+ year career, and 
spent most of my early years litigating in New York’s 
Commercial Division. Over the latter half of my career, 
I’ve also had significant experience litigating in the Dela-
ware Court of Chancery, and I’ve gone to trial in both 
forums.

Read on to the understand differences—and similari-
ties—between the two, which types of matter are better 
suited to each forum, and what a New York litigator 
brings to Delaware litigation.

A Brief Introduction to the Courts

New York’s Commercial Division

New York’s Commercial Division was created in 
1995. At the time, it was one of the first state court trial 
divisions devoted exclusively to business cases. 

Today, New York’s most complex, business cases are 
assigned to the Commercial Division within New York 
Supreme Court. In total, there are currently 28 commer-
cial division judges throughout the state of New York, of 
which eight are in New York County.

Litigation practice in the Commercial Division is 
governed by both the New York’s Civil Practice Law and 
Rules (CPLR), and a separate set of Commercial Division 
rules that specifically govern the process and procedure 
within the Commercial Division. The Commercial Divi-
sion rules address which types of cases qualify (i.e., com-
mercial lease disputes qualify, but actions for failure to 
pay rent do not), and the minimum amount in controver-
sy required (i.e., New York County has a $500k minimum 
amount in controversy).

Additionally, most Commercial Division judges have 
their own set of individual rules, and like many courts, 
have "unwritten rules" as well.  

Delaware Court of Chancery

The Delaware Court of Chancery was created more 
than 200 years ago in 1792. It was founded as and re-
mains a court of equity, and has jurisdiction to hear all 
matters and causes in equity. Being a court of equity, the 

Court of Chancery has 
no juries; all cases are 
bench trials.

Today, the Court of 
Chancery consists large-
ly of corporate matters, 
commercial and con-
tractual matters, as well 
as matters involving 
trusts and estates, and 
other fiduciary matters.

The Court of Chan-
cery had five judges for 
many years, until two 
years ago, when two 
judges were added to 

fill out the bench to seven. Judges in the Court of Chan-
cery are referred to as Chancellors and Vice Chancellors.  
The Chancellor is the equivalent of the chief judge, and 
there are six Vice Chancellors. The Chancellor and Vice 
Chancellors serve for a term of 12 years.

The Nuts and Bolts of Each Forum

Expedited Proceedings

Many commercial matters start with seeking expe-
dited relief at the outset of the case. While both forums 
provide for this, New York’s approach is more practical 
and streamlined. The court clerks process these requests 
quickly, and if you file in the morning, you will very often 
get heard by a judge that same day—even today, during 
COVID. 

Most TRO applications will be heard extemporane-
ously, before the other side submits opposition papers. If 
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judgment motion.  The obvious down-side of this is cost, 
as putting together a summary judgment motion costs 
significantly less than preparing a case for trial.  

Trial Practice
This is where the biggest differences play out.

New York Commercial Division cases can be bench 
or jury trials. Trials can last weeks, and largely resemble 
federal trials, although slightly less formal. Evidentiary 
objections to both testimony and documentary evidence 
are very much in play throughout the trial.

In the Court of Chancery, there are virtually no 
objections to trial exhibits or testimony. For example, the 
hearsay objection—a major obstacle to both testimonial 
and record evidence in most other forums—is all but 
non-existent.

The joint trial exhibit list is also significantly larger 
than in New York, with typically between 500 and 1,000 
trial exhibits. Any objections to trial exhibits is reserved 
for post-trial briefing.

Finally,  the starkest difference is that trials in Dela-
ware Chancery are timed. Regardless of who has the bur-
den of proof at trial, each side gets equal time, and that 
time is quite literally, timed. As a result, trials generally 
are much shorter, and much more efficient. A trial longer 
than five days in Delaware Chancery is unusual.

The Decision-Making Process
Many believe that judges decide how they want the 

case to end, and then reason backwards to get to that 
conclusion. Whether that happens or not—and I think as 
trial lawyers we all think that happens at least some of 
the time— the conclusion the judge “wants” to reach is 
driven by different things in New York and Delaware.

New York judges are primarily focused on the claims 
and the parties in the case at hand. In Delaware, the 
judges are focused not only on the parties, but also on 
how the decision affects the overall law in the state, and 
in particular how it affects corporate law and issues relat-
ing to public companies. 

Conclusion
Both forums require seasoned practitioners with sub-

stantial, hands-on experience.

If you need to get to the finish line quickly, Delaware 
is the place to be. In addition to being able to hold full, 
expedited proceedings, the entire process in Delaware is 
overall faster. Discovery deadlines are usually adhered 
to without too much delay (by contrast, litigation in 
New York—even in the Commercial Division—is often 
dragged out), and cases get to trial in Delaware much 
more quickly. 

granted the TRO will remain in effect until a decision is 
made on the preliminary injunction, which if granted will 
remain in effect throughout the duration of the litigation, 
until a final decision on the merits is reached. Most PI’s 
are decided through oral argument.

Unlike in New York, PI applications in Delaware will 
almost always be accompanied by a request for expedited 
discovery, and expedited discovery will often consist of 
not only core files, but also emails and depositions. And, 
the PI hearing will typically be an evidentiary hearing, 
not just argument. Thus, PI applications resemble and 
require the work—and cost—associated with a trial.

And, expedited full, plenary trials, while not fre-
quent, are not unusual in Delaware. I recently had a mat-
ter that proceeded to trial on an expedited basis. We went 
from filing of the complaint to a full trial on the merits 
in 24 days! We conducted full discovery—hundreds of 
thousands of documents, 10+ depositions, expert reports, 
and full pre-trial exchanges. The extraordinary part was 
that not only did the army of lawyers get the job done—
the court was fully up to speed every step of the way, and 
rendered a decision—a nearly 100 page decision—three 
days after the trial concluded.

This would almost certainly never happen in New 
York.

Discovery

In general, discovery in Delaware will be more 
involved, and thus more expensive—than in New York. 
Delaware Chancery judges tend to view discovery more 
expansively than in New York, where the judges are more 
mindful of balancing cost as against scope of production.

This is evident in every step of the discovery process 
—from document collection, e-discovery protocols, to 
review and production.  

Delaware courts also view the scope of attorney-
client privilege far more narrowly. This requires a most 
exacting privilege review, and will result in a broader 
scope of documents. Another key difference is in the 
treatment of privilege logs. The New York Commercial 
Division Rules were recently amended to permit and 
encourage categorical privilege logs. By contrast, the 
Delaware Court of Chancery not only requires document-
by-document review, but also requires extremely detailed 
and exacting information in the Privilege Log.

Summary Judgment

New York’s Commercial Division judges generally 
view summary judgment motions as a tool to narrow the 
issues before trial.  

In Delaware, absent a very compelling case, the 
judges generally do not favor summary judgment mo-
tions. They’d rather hear the witnesses live, and examine 
their credibility, than review their affidavits in a summary 
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Either way, New York trial attorneys do well litigat-
ing in Delaware. New York litigation can often feel like a 
street fight; navigating the New York process makes New 
York litigators well-equipped to handle the sophisticated 
questioning from the Delaware Chancery Court judges. 
New York commercial litigators also bring specific exper-
tise to the underlying business issues typically at play in 
Delaware litigation. 

For large M&A litigation, Delaware judges have the 
most experience, and the process and outcome will be 
more predictable in Delaware.  However, for the reasons 
outlined above, Delaware will usually be much more 
expensive.

For other complex financial matters, commercial 
contract disputes or smaller transactions, New York is 
a better forum.  New York is the financial capital of the 
world and the practical sensibilities of New York com-
mercial division judges can be a great asset. 
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Businesses are 
increasingly offering 
products and services 
on continuous service 
models, known in 
Amazon parlance as 
“Subscribe and Save.” 
Once a consumer 
agrees to the subscrip-
tion, the sales typically 
continue unless the 
consumer takes an af-
firmative act to cancel. 
Given their increased 
popularity, such pro-
grams have garnered 
increased scrutiny from 
legislators and regulators. While there is federal legis-
lation regarding subscriptions obtained online and by 
telemarketing, those laws do not preempt state law. As 
such, a growing number of states have enacted automatic 
renewal laws, or enhanced existing ones, to address 
aspects of these contracts, including how the terms must 
be disclosed to consumers, the type of consent that must 
be obtained from purchasers prior to signing them up to 
an automatic renewal program, and the ways in which 
cancellation of an automatically renewing contract may 
be effectuated.  This has resulted in a patchwork system 
whereby the requirements placed on businesses may 
vary state to state, notwithstanding that such enroll-
ment programs typically are offered nationally or at least 
regionally. 

With the passage of Senate Bill 1475, New York has 
just joined the list of states with some of the most onerous 
automatic renewal laws. The law, which goes into effect 
on February 9, 2021, significantly expands the limited ap-
plicability of New York’s existing automatic renewal law, 
New York Gen. Oblig. Law § 5-9031, which only applies 
to contracts “for service, maintenance or repair to or any 
real or personal property” that automatically renew for 
longer than one month. 

 The new law applies to virtually all automatic 
renewal programs, not just service contracts. The law ap-
plies to any “paid subscription or purchasing agreement” 
that is “automatically renewed at the end of a definite 
term for a subsequent term.” The new law2 applies only 
to consumer contracts, meaning those contracts related to 
the purchase or lease of “any goods, services, money, or 
credit for personal, family, or household purposes.” It is 
important to note, however, that with the passage of this 


