
S
ecurities R

egulation Law
 Journal

V
olum

e 53 N
um

ber 4
W

inter 2025

43271232

*43271232*

THOMSON REUTERS
620 Opperman Drive
P.O. Box 64779
St. Paul, MN 55164-0779

By Shane Goodwin

The Texas Two-Step: Rewriting
the Rules in the Battle for
Corporate Domicile

Securities Law In A Crypto World:
The Case For The Risk Capital
Test And Regulatory Sandboxes In
Crypto Governance

Some Updates On Enforcement Of
The FCPA

By John B. Easton

By Robert A. Barron

Quarterly Survey of SEC
Rulemaking and Major Court
Decisions By Kenneth M. Silverman

and Kerrin T. Klein

Volume 53 Number 4 Spring 2026

Securities Regulation
Law Journal

43271232_SRLJ_V53_4             12/12/25         PVR          HSC

kdm
Highlight

kdm
Text Box
Copyright 2026 by Thomas Rueters. All rights reserved. Reprinted by permission of Thomas Rueters/ West from securities Regulation Law Journal 


kdm
Text Box





Quarterly Survey of SEC Rulemaking
and Major Court Decisions (October 1,
2025 – December 31, 2025)
By Kenneth M. Silverman and Kerrin T. Klein*

This issue’s Survey focuses on the U.S. Securities and Exchange
Commission’s (“SEC”) rulemaking activities and other decisions
relating to the Securities Act of 1933, as amended (the “1933 Act”),
the Securities Exchange Act of 1934, as amended (the “1934 Act”),
and other federal securities laws from October 1, 2025 through
December 31, 2025.

This quarter, the SEC proposed no new rules and approved two
final rules. These final rules made technical amendments, includ-
ing (1) correcting the SEC’s address on certain forms, and (2)
updating Rule 498, Rule 0-11, Rule 30-c2, Rule 35d-1 and Form
N-CEN to correct outdated language, cross-references and errors.
The dearth of SEC rulemaking this quarter coincided with a rec-
ord 43-day government shutdown that began on October 1, 2025
and ended on November 12, 2025. It also punctuates a year in
which the SEC was vocal about deregulation and reducing
disclosure and compliance burdens.

SEC Policy Initiatives

SEC to Narrow Review of Rule 14a-8 Responses for
2025-2026 Proxy Season

On November 17, 2025, the SEC’s Division of Corporate
Finance (the “Division”) announced that it will no longer respond
to no-action requests or provide comments on a company’s deci-
sion to exclude shareholder proposals under Rule 14a-8. The sole
exception is for no-action requests submitted under Rule 14a-
8(i)(1) (which applies to proposals that are not proper subjects for
shareholder action under the laws of the jurisdiction of the
company’s organization).

The Division’s decision was driven by resource and operational
constraints owing to the recent government shutdown. Companies
that intend to exclude shareholder proposals from their proxy

*Mr. Silverman and Ms. Klein are members of the New York Bar and
Partners at Olshan Frome Wolosky LLP. Associates Brian Roe, Rahmel Lee
Robinson and Lisette Candia Diaz assisted the authors.
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materials must still notify the SEC and proponents no later than
80 calendar days before filing a definitive proxy statement pursu-
ant to Rule 14a-8(j). While the SEC is generally under no obliga-
tion to respond to these notifications, companies wishing to
receive some form of response may include in their notification
an unqualified representation that the company has a reasonable
basis to exclude the proposal based on the provisions of Rule
14a-8, prior published guidance and/or judicial decisions. The
SEC’s response will not make any determinations regarding the
adequacy of the representation, nor express views on the bases
the company intends to rely on to exclude the proposal.

The SEC’s announcement applies to the proxy season running
from October 1, 2025 through September 30, 2026, and no-action
requests the SEC received before October 1, 2025 to which the
Division has not yet responded.

SEC Chair Signals Potential Reforms to Scaled
Disclosure for Newly Public Companies

On December 2, 2025, at an event hosted by New York Stock
Exchange (“NYSE”) President Lynn Martin, SEC Chair Paul
Atkins delivered remarks at the NYSE emphasizing the need to
modernize the SEC’s disclosure regime so that reporting obliga-
tions better comport with a company’s size, maturity and re-
sources as a public company. Chair Atkins framed these reforms
as central to revitalizing U.S. public markets and promoting
capital formation, noting that the SEC has not meaningfully
revisited many disclosure thresholds in decades, despite dramatic
shifts in technology, market structure and compliance costs.

Chair Atkins observed that the SEC first introduced tailored
disclosure requirements for smaller reporting companies in 1992.
Congress later expanded this approach through the bipartisan
Jumpstart Our Business Startups Act (the “JOBS Act”), which
established an “IPO on-ramp” allowing emerging growth compa-
nies to phase into full compliance with SEC disclosure
requirements. Chair Atkins urged the SEC to build on this
framework by considering a minimum time-based on-ramp pe-
riod, rather than having companies lose eligibility to use the
disclosure on-ramp as early as the first year following an IPO
solely because they have become large accelerated filers.

Chair Atkins also criticized the long-standing public-float
thresholds used to distinguish “large” and “small” companies,
which have not been significantly changed in two decades. As a
result, companies with public floats as low as $250 million are
subject to the same reporting requirements as companies that
are 100 times larger. He suggested that revisiting these thresh-
olds, together with expanding the IPO on-ramp framework
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established by the JOBS Act, could encourage more companies—
particularly smaller issuers—to pursue initial public offerings
and help address the long-term decline in the number of U.S.
public companies.

SEC Enforcement Actions

SEC Lifts Restrictions from Decades-Old Settlement
On December 5, 2025, the SEC consented to modifications of

certain court-approved settlements entered into with several
large financial institutions in October 2003 and September 2004,
commonly referred to as the “Global Research Analyst
Settlement.” The Global Research Analyst Settlement imposed
long-standing structural and conduct-based restrictions on
certain major investment banks designed to address alleged
conflicts of interest between their equity research and investment
banking units.

As background, the Global Research Analyst Settlement ad-
dressed concerns that investment banking considerations had un-
duly influenced equity research analysts, compromising the inde-
pendence and objectivity of their research. At the time of the
settlement, there was no comprehensive regulatory framework
that governed conflicts of interest relating to research analysts,
and the settlement included detailed structural firewalls between
the firms’ equity research and investment banking departments,
as well as a sunset mechanism under which newly adopted rules
that could supersede certain undertakings of the settlement.

In 2015, the Financial Industry Regulatory Authority (“FINRA”)
adopted FINRA Rule 2241 that established a comprehensive
regulatory framework for governing research analyst conflicts,
disclosures and supervision.

FINRA Rule 2241 requires firms to establish and enforce writ-
ten policies that manage conflicts of interest between research
and investment banking, prohibits investment banking personnel
and non-research staff from reviewing or approving research
analyst reports before publication, grants the research depart-
ment exclusive authority over resource coverage decisions, and
requires research reports to include detailed conflicts of interest
disclosures.

In seeking modification of the Global Research Analyst Settle-
ment, the subject firms contended that the settlement imposed
barriers that unnecessarily exceeded the scope of FINRA Rule
2241.

The SEC agreed to modify the Global Research Analyst Settle-
ment to terminate its remaining undertakings.

QUARTERLY SURVEY OF SEC RULEMAKING

97© 2026 Thomson Reuters E Securities Regulation Law Journal E Spring 2026



Nasdaq Rule Proposals

Nasdaq Expands its Discretion to Deny Certain
Initial Listings

On December 12, 2025, Nasdaq filed with the SEC a proposed
rule change with immediate effectiveness to provide Nasdaq with
limited discretion to deny companies’ initial listing on Nasdaq
even where the applying company meets all stated listing
requirements. The rule change, establishing IM-5101-3 allows
Nasdaq to deny initial listing of a company if it believes the
company’s securities are susceptible to manipulation based on
specified risk indicators, including indicators tied to the company’s
jurisdiction and its deal “gatekeepers” such as underwriters, audi-
tors and counsel.

In its rulemaking submission, Nasdaq pointed to a wave of
“problematic or unusual trading” in certain newly listed compa-
nies and to multiple SEC trading suspensions under Section 12(k)
of the 1934 Act that cited potential manipulation, including social-
media-driven recommendations designed to inflate price and
volume. Accordingly, Nasdaq now has expanded authority to deny
an initial listing based on indicators of potential market
manipulation, even where such concerns arise from third-party
activity rather than issuer misconduct. Nasdaq has proposed to
consider a non-exclusive set of factors, including:

E a company’s location;
E whether U.S. investors would have legal remedies in such

jurisdiction;
E whether a person or entity exercises substantial influence

over the applicant and, if so, where that person or entity is
located, the existence of blocking statutes, data privacy laws
and other laws in foreign jurisdictions that may present
challenges to regulators seeking to enforce rules against the
person or entity, the ability of parties to conduct comprehen-
sive due diligence in that jurisdiction, and the transparency
of regulators in the jurisdiction;

E whether the auditors, underwriters and law firms of the
companies have participated in other transactions involving
problematic or unusual trading;

E whether the expected public float and dissemination of the
share distribution, based on a review of underwriter, broker
and clearing allocations and consideration of prior deals
involving those service providers, at the time of the IPO and
post offering, raises concerns about adequate liquidity and
potential concentration; and

E whether the company’s management and board of directors
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have sufficient experience or familiarity with U.S. public
company regulatory requirements.

Nasdaq Proposes 23-Hour Trading During Weekdays
On December 15, 2025, Nasdaq filed a proposed rule change

with the SEC to extend its weekday trading hours to 23 hours
per day. Nasdaq stated that the proposal is intended to address
investor demand for increased access to U.S. stocks, particularly
investors in markets outside of the United States. By extending
trading hours, U.S. equities would be accessible during local trad-
ing hours in other countries, which Nasdaq suggested may
increase liquidity for those stocks.

Some international market participants have cautioned that
near-continuous trading would give investors less time to process
after-hours headlines and may result in increased price volatility
during low-liquidity periods.

If the SEC approves the proposal, Nasdaq has indicated it
would not launch the expanded hours until market data systems
are ready to support overnight trading. Nasdaq has stated that it
expects to be ready for extended trading early in the third quarter
of 2026.

Statutory Updates

Foreign Private Issuers to become subject to Section
16 Reporting Requirements

On December 18, 2025, President Trump signed into law the
2026 National Defense Authorization Act (the “NDAA”). The
NDAA contains a section called the Holding Foreign Insiders Ac-
countable Act (the “HFIAA”), which will subject directors and of-
ficers of foreign private issuers (“FPIs”), as defined in Rule 3b-4
of the 1934 Act, to the reporting obligations mandated by Section
16(a) of the 1934 Act.

FPIs have fewer disclosure requirements and longer deadlines
to file such disclosures, including, but not limited to, extended
deadlines for filing annual reports with the SEC, exemption from
filing quarterly reports and the ability to use internationally
recognized or domestic accounting standards rather than U.S.
generally accepted accounting principles. The HFIAA reduces to
an extent the discrepancy between the reporting obligations of
FPIs and those of traditional SEC-reporting companies by now
obligating them to meet Section 16 filing requirements.

For FPIs to meet their new Section 16 filing requirements, on
the effective date of such regulation, directors and officers will
have to file a Form 3 (Initial Statement of Beneficial Ownership
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of Securities), and newly elected directors and appointed officers
will have to file a Form 3 within 10 days of assuming their roles
as required under Section 16(a) of the 1934 Act. Thereafter, most
changes in beneficial ownership will need to be reported on Form
4 (Statement of Changes of Beneficial Ownership of Securities)
within two business days following such change, with limited
items eligible for deferred reporting on Form 5 (Annual State-
ment of Beneficial Ownership of Securities) within 45 days after
the subject company’s fiscal year end.

FPIs will be subject to limited application of Section 16’s
disclosure and disgorgement obligations. The HFIAA also does
not require beneficial owners of greater than 10% of an FPI’s
equity securities to comply with Section 16(a) reporting
requirements. Notably, the HFIAA does not subject FPIs to Sec-
tion 16(b), which requires insiders to report all profits derived
from short-swing transactions, and Section 16(c) which prohibits
short sales. Lastly, while the legislation generally applies to all
FPIs, the HFIAA also added new language to Section 16(a) that
permits the SEC to “exempt any person, security, or transaction,
or any class or classes of persons, securities, or transactions, from
the requirements of Section 16(a) if the [SEC] determines that
the laws of [the] foreign jurisdiction apply substantially similar
requirements to such person, security, or transaction.”

Requirements under the HFIAA will become effective on March
18, 2026.

Major Court Decisions

Social Media Influencers Cannot Escape Indictment
in “Pump and Dump” Stock Scheme.

On October 2, 2025, the U.S. Court of Appeals for the Fifth
Circuit reversed the United States District Court for the Southern
District of Texas’ dismissal of an indictment for several social
media influencers accused of a “pump and dump” scheme in viola-
tion of 18 U.S.C.A. § 1349 and remanded the case for further
proceedings. The Fifth Circuit held that the superseding indict-
ment adequately alleged both a scheme to defraud and an intent
to defraud under the federal securities fraud statute and thus the
District Court erred in dismissing the indictment.

Defendants in this case were popular social media influencers
with large followings across various platforms. According to the
indictment, Defendants held themselves out as skilled and suc-
cessful stock traders who regularly posted about their trading
activities. Defendants allegedly participated in a coordinated
“pump and dump” scheme where they purchased securities,
promoted them to followers using false or misleading statements
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about their own trading activity and the securities’ prospects,
and then secretly sold their holdings at artificially inflated prices.
Defendants were indicted for conspiracy to commit securities
fraud in violation of 18 U.S.C.A. § 1349, and multiple counts of
securities fraud in violation of 18 U.S.C.A. §§ 1348 & 2. One
defendant pled guilty, and the others moved to dismiss. The
Southern District of Texas dismissed their indictment, concluding
that it failed to allege a scheme to deprive victims of money or
property in light of the Supreme Court’s decision in Ciminelli v.
United States, 598 U.S. 306, 143 S. Ct. 1121, 215 L. Ed. 2d 294
(2023), which held that under a “right-to-control” theory a fraud
conviction cannot be based solely on the deprivation of valuable
economic information.

The Fifth Circuit rejected the District Court’s reliance on
Ciminelli, where the indictment did not mention the “right-to-
control” theory, but rather alleged that defendants fraudulently
induced their followers to purchase securities, thereby causing
them to part with money. The Fifth Circuit further explained
that fraudulent inducement was a well-established theory that
protects traditional property interests and does not run afoul of
Ciminelli’s limitations.

The Fifth Circuit also rejected Defendants’ argument that the
indictment failed to allege intent to defraud because it alleged
only an intent to profit, not intent to harm investors. The court
explained that the fraud statutes do not require proof that
defendants intended to cause a net economic loss to victims. It
was sufficient that obtaining money or property was an object of
the scheme, even if the victim did not suffer an economic loss.
Thus, it was sufficient for the indictment to allege that defendants
knowingly posted false information to induce securities purchases,
artificially inflating the prices of certain stocks, and then profit-
ing by selling their shares at inflated prices. Because the govern-
ment adequately alleged deprivation of money through deceptive
means, the Fifth Circuit reversed the District Court’s dismissal
and remanded for further proceedings.

The Fifth Circuit’s decision makes clear that social media-based
stock promotion does not fall outside the reach of federal securi-
ties fraud statutes.

United States v. Constantinescu, No. 24-20143, Fifth Circuit
Court of Appeals.

Eleventh Circuit Enforces Administrative
Exhaustion Rule Under ERISA

On October 15, 2025, the U.S. Court of Appeals for the Eleventh
Circuit affirmed the Northern District of Georgia’s dismissal of
litigation over an Employment Stock Ownership Plan (“ESOP”),
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holding that plaintiffs had failed to exhaust all available
administrative remedies as required by the Employee Retirement
Income Security Act (“ERISA”), and further failed to articulate a
valid excuse for the failure to exhaust administrative remedies
before bringing suit in federal court.

The case arose from a challenge to an ESOP established by
Inland Fresh Seafood Corporation of America, Inc. in 2016. For-
mer employees sued and alleged that four officers and directors,
the plan’s trustee, and the plan’s committee breached their fidu-
ciary duties by causing the plan to overpay for company stock. Al-
though the plan contained provisions laying out administrative
claims procedures, the plaintiffs filed suit without exhausting
them, arguing that exhaustion was unnecessary or did not need
to be affirmatively pled or, alternatively, that they were excused
from any exhaustion requirement.

While ERISA does not expressly contain an administrative
exhaustion requirement, the Eleventh Circuit found forty years
ago in Mason v. Continental Group, Inc., 763 F.2d 1219, 1227, 6
Employee Benefits Cas. (BNA) 1933, 119 L.R.R.M. (BNA) 3077,
103 Lab. Cas. (CCH) P 11545 (11th Cir. 1985) that one was
implied. Yet again, the Eleventh Circuit reaffirmed Mason and
held that ERISA plaintiffs are required to exhaust administrative
remedies before filing suit, even for claims alleging statutory
violations. While all circuits require exhaustion in connection
with ERISA claims, the Eleventh Circuit diverges in its applica-
tion of that requirement to statutory violation claims. The
Eleventh Circuit refused to follow other circuits in rejecting that
requirement, and held that it was bound to follow this precedent
unless overruled by the Supreme Court or the Eleventh Circuit
sitting en banc. The panel thus rejected plaintiffs’ argument that
there was no exhaustion requirement for the alleged statutory
ERISA violations.

The court rejected plaintiffs’ other arguments and held that the
District Court did not abuse its discretion in dismissing the
complaint. However, two of the three judges on the panel
concurred and proposed that the court convene en banc to
consider overruling Mason and the administrative exhaustion
requirement for breach of fiduciary duty and statutory claims
under ERISA established by Mason.

Bolton v. Inland Fresh Seafood Corp. of America, Case No. 24-
10084, Eleventh Circuit Court of Appeals.
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